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\ Any person aggrieved by this Order-In-Appeal may file an appeal or revision application. as the
one may be lagainst such order, to the appropriate authority in the following way :

[T WRER B gAY e

Rerlision a;#lication to Government of India :
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i A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Mirlistry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

iy | ufeameE™ & AmoEee WRPeREFAGITEMR. a1 3 BRI )
FE U TRAEIRUS R IRAMAAGREY A, a1 fsefhogny a1 wogrdiaRasfferard o
frrogrmRAR e & SRFTEE

(i In casle of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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In chase of rebate of duty of excise on goods exported to any country or territory outside
Indil of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In dase of ggbods exported outside India export to Nepal or Bhutan, without payment of
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Credit of any duty allowed to be utilized towards payment of excise duty on final

Hucts undler the provisions of this Act or the Rules made there under and such order

is ppssed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above épplication shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

order sought to be appealed against is communicated and shall be accompanied by

two copies éach of the OlIO and Order-In-Appeal. 1t should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

EE of CEA, 1944, under Major Head of Account.
i
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Fkupees One Lac or less and Rs.1,000/- where the amount involved is more
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h Rupee$ One Lac.
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Custom,.Excise, & Service Tax Appellate Tribunai.
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2™ oor,BahumaliBhawan, Asarwa,Girdhar Nagar, Ahmedabad : 380004, in case of appeals
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To{he west fegional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

r than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Ruie 6 of Central Excise{Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favaur of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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: Ond copy of application or O.1.0O. as the case may be, and the order of the adjournment
. authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item

i of the court fee Act, 1975 as amended.
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i Attdntion in invited to the rules covering these and other related matter contended in the
| Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,
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FUFEUTE K(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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Forian appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
: the Appellate Commissioner would have to be pre-deposited, provided that the_ pre-
i deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

| mahdatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

‘ Urider Central Excise and Service Tax, "Duty demanded” shall include:
~ (Ixi) amount determined under Section 11 D;
(Ixiiy amount of erroneous Cenvat Credit taken;
(Ixii) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shalf lie before the Tribunal on payment of
ofXhe duty demanded where duty or duty and penalty are in dispute, or penalty, where
iPBna ;alpne is in dispute.”
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ORDER-IN-APPEAL

he present appeal has been filed by M/s. Hitachi Hi-Rel Power
Electrénics P. Ltd, Unit-IV, E-131, GIDC Electronic Zone, Sector 26,
Gandhinagar, Gujarat-382 044 (hereinafter referred to as the appellant)
- againgt Order in Original No. 19/D/GNR/DK/2020-21 dated 92-07-2020
[hereinafter referred to as “Impugned order’] passed by the Deputy
Com issionei‘, CGST & Central Excise, (ommissionerate Gandhinagar

Ihereipafter referred to as “adjudicating au thority’].

'he faci:s of the case, in brief, is that the appellant was engaged 1n
aufacture of UPS System and Parts thereof falling under Chapter
85 of the Ceritral Excise Tariff Act, 1985 ahd were having Central Excise
Registration %No AAACHS875MEMO005. The appellant had surrendered
their  Centr aﬂ Excise Registration on 15.12.2015. The appellant was
subjected to Audlt by the officers of the Centr al Excise department for the
F.Y. 2013-13/to F.Y. 2015-16 and FAR No. 1229/2017-18 dated 16.03.2018
was llssued As per Revenue Para 2 of the said FAR, the appellant had
showp balance of finished goods valued at Rs.92,04, 768/- in the Trial
Baldface at t]le end of F. Y 2015-16, Wh](‘h appeared to be liable to Centr al
Exué‘,e duty amountmg to Rs.12,65,656/-.
| :

2.1 |As per: Revenue Para 8 of the said FAR, the appellant had availed

Cenvat Credlt of Rs.15,59,347/- in respect of input services on the basis of

the advmes received from the Input Service Distributor (hereinafter
referred to Eis ISD). It was observed that the appellant unit was added in
the ISD Iegu:tratlon on 29.01.2016, which was much after the appellant
had surrendeled the Central Excise Registration. The appellant also
claimed that all services involved in the ISD advices were pertaining to
their plantionly ie. Unit IV however, they failed to submit original

involces for verification and therefore, the credit taken by them was not
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2.9 The appellant was therefore, issued a Notice bearing No.
VI/1(bV04/SCN/C-VIII/18-19 dated 30.06.2018 calling upon them to show

cause as to why -

1. r]?he Central Excise duty amounting to Rs.12,65,656/- should not
be recovered under Section 11A of the Central Excise Act, 1944
by invoking the extended period of limitation;

1i. Ihterest on the Central Excise duty should not be recovered
ﬁnder Section 11AB of the Central Excise Act, 1944;

ii1. I;benalty should not be imposed under Section 11AC of the

(Central Excise Act, 1944;

1v. rI:‘he Cenvat Credit of Rs.15,51,467/- should not be recovered

@ 1§lnder Rule 14 of the Cenvat Credit Rules, 2004 read with
$ection 11A of the Central Excise Act, 1944;

v. Interest on the inadmissible Cenvat Credit should not be
éecovered under Rule 14(i) of the Cenvat Credit Rules, 2004
li'ead with Section 11AB of the Central Excise Act, 1944;

‘ vi. Penalty should not be imposed under Rule 15 of the Cenvat

Credit Rules, 2004 read with Section 11AC of the Central Excise

Rules, 1944.

) 2.3 ":I‘he above SCN was adjudicated vide the impugned order wherein
the démand for Central Excise duty as well as the inadmissible Cenvat
Credit were confirmed against the appellant along with interest. Penalty
was dlso imposed under Section 11AC 1in respect of the Central Excise
duty énd penalty under Rule 15 (2) of the Cenvat Credit Rules, 2004 was

imposfed in respect of the inadmissible Cenvat Credit.

- 3. Being aggrieved with the impugned order, the appellant firm has

filed the instant appeal on the following grounds:

A. The stock of finished goods shown in the balance sheet for the
year 2015-16 were lying in various branches in the country as

it was cleared from time to time on payment of duty but not

sold from the branches. They had also produced certain duty
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?hd shown in the monthly returns.

)

paid invoices for transter of the goods but the same was not
accepted by the Audit on thé ground that the invoices were of
2014-15.

They had stopped manufacturing activity since December,
2014 but the registration was held till 15/12/2015 for winding
up of the unit. The adjudicating authority has erred 1n
confirming the demand without asking for other supporting
ddcuments i.e. ER-1, KR-4 etc. and also audited balance sheet.
As regards the Cenvat Credit, there is no dispute by the audit
oﬁ the adjudicating authority about the services received by
tHeln. The only dispute is while passing the credit by the 1SD
td them, their unit was not added in their registration.

Subsequently, the ISD regisf,‘ration was amended.

_When there is no dispute about the services on which credit of

tax was availed the adjudicating authority has erred In not
aécepting the decision of the Hon’ble High Court of Gujarat
réported in 2016 (41) STR 884 (Guj) and other decisions of the
Hon’ble Tribunal on the ground that in the said decision ISD
wias not registered at the time of passing credit but
subsequently obtained and credit was allowed whereas in the
present case the Unit was not included in the registration of
the ISD.

The adjudicating authority has also erred in invoking the
ej;;tended period of limitation. They have filed monthly returns
wgherein production and clearance were recorded from time to
time. Even the credit of Service Tax was also shown in the
récords rand in the monthly returns. Therefore, it cannot be

said that they had suppressed tacts from the department.

. The adjudicating authority has erred in imposing penalty

bécallse the goods were cleared by them on payment of duty to
branches and as it was lying in stock with the branches it was
shown as finished goods in stock. Similarly, cenvat credit W'as

yailed by them only in respect of services received by them
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4.  Personal Hearing in the case was held on 12.10.2021 through virtual
mode. Shri Vijay Bhanuprasad Joshi, Advocate, appeared on behalf of the
appellant for the hearing. He reiterated the submissions made in appeal

memorandum.

5. I have gone through the facts of the case, submissions made 1n the
Appeal Memorandum and in the course of the personal hearing as well as
the material available on record. I find that there are two issues involved
in theipresent appeal. The first issue is demand of Central Excise duty in
respeck of the finished goods shown in stock in the Trial Balance of the
appellant. In this regard, I find that the appellant had submitted copies of
the invoices under which, they claimed, the goods were cleared to their
brancﬁes. However, the adjudicating authority has not accepted these
invoicés on the grounds that the invoices were of the period from 18.9.2014
i to 28.i0.2014, where as the Central Excise registration was surrendered
by thd appellant on 15.12.2015. Considering the vast difference of dates,
the adjlldicatillg authority did not accept the claim of the appellant that

- the gobds were cleared on payment of duty.

5.1 I find that the adjudicating authority has in para 16.2 of the
impugned order given his finding that “f find that the matter 1s not free
from ‘doubts and the noticee failed to prove their point and such
| submission ought to have been supported with their ER-1, ERs-4 and
audite?d balance sheets............. In absence of clear cut position and
mccmé'lusfve reply, the factual and definite position is not emerging from
the racords and reply tendered by the noticee and in the given scenario, 1
hold ;‘be allegation made in SCN on this issue stands even now.” I find
that the adjudicating authority has held that the contention of the
appellant was not supported by records such as their ER-1/ER-4 returns
and audited balance sheet. The monthly returns are filed with the
depar%tment, and therefore, the same are available with the department.
The adjudicating authority could have very well, in the interest of justice,
ifiéd the contention of the appellant with the returns filed by them with

department. He could have also called for any other records which in
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his view were relevant and verifled the factual position. However, I find

that he/has faiied to do so.

59 T|find it quite surprising that when the adjudicating authority
himself was of the view that the matter 1s not clear and free from doubt,
he has|still proceeded to confirm the demand against the appellant. When
the adiudicating authority is not in a position to form a conclusive opinion,
he ought to have called for further documents so as to satisfy himself and
come a cleeéar conclusion before pass@kng the impugned order. I further
find that the finding of the adjudicating authority in the impugned order
also suffers fﬂom infirmity inasmuch as despite there being no allegation
againgt the appellant having cleared the finished goods clandestinely or
without issuefof proper Central Excise Invoices, the adjudicating authority
has pﬁoceeded to confirm the demand against the appellant. [, therefore,
am of the consu:lered view that the matter is required to be re-examined
and demded .afresh by the adjudicating authority by considering the
invoices subm1tted by the appellant as well as the monthly returns filed by
the jppellant and the records pertaining to production and sale
mainﬁained by the appellant.
| .
1 .

6. ﬁ find that the other issue 1nvolved in the present appeal is regarding
the a allment of Cenvat Credit on input services on the bagis of advices

received fxom the ISD. It has been alleged that the unit of the appellant
was added t(b the registration of the [SD on 99.01.2016 while the Cenvat

credit was aifailed before addition of their unit in the registration of the
ISD. Fhe appellant have contended that this is only procedural and credit
cannot be demed when their unit was subsequently added in the

registration bf the ISD.

The aﬁpe]lant have relied upon the judgement of the Hon'ble High

‘of Gu]arat in the case of Commissioner of Central Excise Vs.

9. The, second objection of the Revenue as noted was with
- yespect of non-registration of the unit as input service
distributor. It is true that the Government had framed Rules
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of 2005 for registration of input service distributors, who
would have to make application to the jurisdictional
'Superintendent of Central Excise in terms of Rule 3 thereof.
Sub-rule (2) of Rule 3 further required any provider of taxable
. service whose aggregate value of taxable service exceeds
certain limit to make an application for registration within
the time prescribed. However, there is nothing in the said
'Rules of 2005 or in the Rules of 2004 which would
automatically and without any additional reasons disentitle
an input service distributor from availing Cenvat credit
| unless and until such registration was applied and granted. It
‘was in this background that the Tribunal viewed the
requirement as curable. Particularly when it was found that
full records were maintained and the irregularity, il at all,
was procedural and when it was further found that the
records were available for the Revenue to verify the
' correctness, the Tribunal, in our opinion, rightly did not
disentitle the assessee from the entire Cenvat credit availed
! for payment of duty. Question No. 1 therefore shall have to be
answered in favour of the respondent and against the
‘ assessee.

6.2 I find that the ratio of the above judgement passed by the Hon'ble
| High G}ourt of Gujarat is applicable to the facts of the present case. I find
that tl:iere is no dispute as regards the receipt of the input service by the
appelliant or they being otherwise entitled to the Cenvat Credit. Therefore,
merelyﬁ because the appellant unit was added to the registration of the ISD
at a sﬁbsequent date cannot be a ground to deny Cenvat Credit to the
appellant. It has been alleged that the appellant unit was added to the
ISD registration aftex the Central Excise Registration was surrendered by
the appellant. However, I find that the input services were received by the
appellﬁnt when they were holding Central Excise registration and the
Cenvat credit was also availed while being registered with the pentral
Excisé department. In these circumstances, by applying the ratio of the |
above judgement of the Hon’ble High Court of Gujarat, I am of the
considered view that non addition of the appellant unit to the registration
of the{ISD is a mere procedural lapse and the same cannot be a ground to
deny Cenvat Credit to the appellant. I, therefore, find that the findings of

the adjudicating authority in the impugned order in this regard is not

““Yn view of the above discussions, the order passed by the

_,cating authority needs to be remanded back to the adjudicating
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ority for deciding the issue of demand of Central Excise duty

amounting to Rs.12,65,656/- in respect of the finished goods afresh, after

considdring and examining the invoices submitted by the appellant, the

prod

uction and sales records of the appellant, the periodical returns filed

by thdm as well as the balance sheets of the preceding year. The

remairing part of the demand is liable to be set aside.

8.

Accordingly, the impugned order is partly set aside to the extent 1t

related to demand of Cenvat Credit and the appeal is allowed. Further, to

the extent it ‘pertains to demand of Central Excise duty, the impugned

orde

r is set agide and the appeal allowed by way remand.

9.  prficied ZaRT o Y 1 3rfieT T FTTrT TRNeRd T A fear e & |
ﬁ‘he ap}jeal filed by the appellant stands disposed off in above terms.
11. mﬂwmaﬁﬁ?@mmﬁmwmﬁﬁmm%l
The appeal filed by the appellant stands disposed off in above terms.
M 1A ..
J("’/ e Conkialie
Akhilesh Kumar)
| Commissioner (Appeals)
Attested: Date: .10.2021.
(N.S un‘uayanan Iyer)
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Hitachi Hi-Rel Power Electronics P Ltd, Appellant

Unit-1V, E-131, GIDC Electronic Zone,
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Gujarat-383 044

The
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1) The Chief Commissioner, Central GST, Ahmedabad Zone.

2) Tihe Commissioner, CGST, Gandhinagar.

3) The Assistant Coemmissioner (HQ System), CGST, Gandhinagar.
(for uploading the OIA)

v 4)-Suard File.
5) P.A. File.



